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19 - Rome Convention on the law applicable to contractual obligations 1980

VEee ObT /N or ol



"hed )5 lsd e il [l LB

wb ol

dy90 Egio slyo S 3 ylgd 13 Wb WSl gl Ll 3 b b (ol
S 0Pl (e Sl b By S0 Ojle 4 il a5 18 oLl
o3> 1) (slojlal iz (dsbo garite youlS (P8 &5 Canl loy08 o sltel 51 By )15
b

3 (S G5 4 (3o B35 9 cebsb 155 4 30355 1 oSl 5 el
2 Il lgis &y uiS e ol (basic legal order) _seis plis leis 4 o] 5l &8
Aic gg8g Joe 9l @l dghejl bl Sliga? 1l sl ol Sk 958 A5 AL
63505 5508w L L b o 1) (1 5 039 4 )5 glsl pablaie 45 ) Ko o
Ero—o oman ol oy oyl gyl 9lE YWedlo Vo il odly I, 3
sl b o3ly) (o] bl (gl 55 oMl (elygds udirs VTV ol 32 105V
sl 035 2925 1) s5mle (5B e

slellonm sledlojluw g bl aelgd ppiomon g lnjoulS (S > (lsd (oy
S i | )l 3 (b o3 CeSe g (o3l51 4 350 K] (bogy e
508 iy |y Jol ] B s b il Al o B 02 S, o B
00 3ylg ol o alisie (ol Codgame Ciliste (glayguiS )3 g el b p i by
selgd gle lgis g ol plul bol S €] CupaSLd 0 sl > )
O 03 el i3 Cowlio Cudgdome (g)lde b sdly)) )8 Slagar > yslgd (5 )le
o 335 3y lllesy (glaslo)3 (bl s o o Al o S0 5l s

20 - Convention on the Settlement of Investment Disputes between States and
Nationals of Other States: Article 42 (1) The Tribunal shall decide a dispute in
accordance with such rules of law as may be agreed by the parties. In the absence of
such agreement, the Tribunal shall apply the law of the Contracting State party to the
dispute (including its rules on the conflict of laws) and such rules of international
law as may be applicable
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"Learned opinions and practice are agreed that contracts made
between the government of state and an alien are governed so far as
their conclusion and performance are concerned by municipal law of
that state and not by international law for a private person who enters

into a contract with a foreign government ipso facto agrees to be
governed by the local law with respect to all the legal consequences

which may follow that contract™
Ol & ygio )3 il e yol S5 10,65 00 05l cpl )3 S0 F)led Houdy
ae g3 sdldyl 3 )3 b b tab Yoene 5 Canl opl g ol willie ablE Lo
osbS Jte (Sihagins el el o 4 5 ol B 58 conSs
9> soald)])5 53 (2,8 S ilep Sl Colen (4l By 5 Wl 03555 ST
s 33 &5 i ool (30058 5 Boi (slogsdly Sl 593 5 (03 elS wcd
B> late pluS L g jskar Cunl (33))8 2 (ks g adgl Jgol 51 213115 gl
Tor> p 48l gl & glal sl 38lg5 By bolo)ld o Jol cnl ol g

Olpled Jo oS 0 ade jile o5 5.7
32 . pierre Caven

34 . Schwartzenberger, International law as applied by international courts and Y
tribunals, VOL.. 1, 3rd ed., London 1957 p. 149
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35. The serbrian loans, Permanent Court of Intertional Justice (1929), series A. No.
20.
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37 . United Nations Commission on International Trade Law (UNCITRAL): Article

33: 1. The arbitral tribunal shall apply the law designated by the parties as applicable

to the substance of the dispute. Failing such designation by the parties, the arbitral

tribunal shall apply the law determined by the conflict of laws rules which it ¥
considers applicable.
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38 . ICC - International Chamber of Commerce Arbitration Rules 1998: Article 17:
1. The parties shall be free to agree upon the rules of law to be applied by the
Avrbitral Tribunal to the merits of the dispute. In the absence of any such agreement,
the Arbitral Tribunal shall apply the rules of law which it determines to be
appropriate.

39 . European Convention on International Commercial Arbitration Done at Geneva,
on 21 April 1961: Article VII - Applicable Law:

1.The parties shall be free to determine, by agreement, the law to be applied by the
arbitrators to the substance of the dispute. Failing any indication by the parties as to
the applicable law, the arbitrators shall apply the proper law under the rule of
conflict that the arbitrators deem applicable. In both cases the arbitrators shall take
account of the terms of the contract and trade usages.
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France: Art. 1496, New Code of Civil Procedure

Netherlands: Art. 1054(2), Code of Civil Procedure;

Portugal: 1986 Law on Voluntary Arbitration, 44 ICLQ 179, 186 (1995);
Switzerland, Private International Law Act, Ch. 12, art 187,
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45 Ibid., p. 136.
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3. International arbitration is an increasingly popular way to settle disputes between
parties of different nationalities and a particularly valuable tool for private parties
engaging in commercial transactions with states

4. State immunity from suit.

5 “Sovereign immunity as a bar to the execution of international arbitral awards”,

International law and politics .Vel,41 ,2009 p ,459.
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9. Restrictive or relative Immunity of states. ¥
10. Absolute Immunity of States.
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11. Sovereign immunity is a jurisdictional doctrine that prohibits the national courts
of one state from exercising jurisdiction over other states. Premised upon the
sovereign equality of states, sovereign immunity in its most expansive form holds
that no state may exercise authority over another. As the activities of states have
expanded beyond the sovereign sphere, early doctrines of the absolute immunity of
states have largely given way to the current, restrictive, theory of sovereign
immunity. 20 The restrictive theory of immunity still begins from the.

traces this evolution of the doctrine of sovereign immunity in various countries.

The restrictive theory began in Italy, Belgium, and Egypt and spread premise that a
state is immune from the jurisdiction of the courts of another state. However, the
restrictive theory holds that this immunity can be overcome when the state activity
in question falls into an exception. The most prominent exception.

to state immunity arises when a state engages in commercial activities and is based
on the premise that such acts are not sovereign but of the type that could be
performed by private parties.The restrictive theory has uneven implications for
investors who bring claims against states. By entering into a BIT, for example, a
state is considered to have waived its immunity from the jurisdiction of national
courts for proceedings concerned with the arbitral process .

12. Thomas Hobbes.

13. Governmental power.

14. Ernest K. Bankas, The state immunity controversy in international law (berlin,
Heidelberg: springer, 2005), p 4.
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15. Chief Justice Marshall.

16. Schooncr Exchange v. McFadden in 1812.

17 . In adopting a restrictive theory, the International Law Commission traces this
evolution of the doctrine of sovereign immunity in various countries.The restrictive
theory began in Italy, Belgium, and Egypt and spread premise that a state is immune
from the jurisdiction of the courts of another state. However, the restrictive theory
holds that this immunity can be overcome when the state activity in question falls
into an exception. The most prominent exception to state immunity arises when a
state engages in commercial activities and is based on the premise that such acts are
not sovereign but of the type that could be performed by private parties. a5
18 “immunity from execution
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19 Ucta jure imperii and acta jure gestionis.

20 The Liberian Eastern Timber Corporation (LETCO), a French entity, prevailed in
an ICSID arbitration, which it brought against the government of the Republic of
Liberia pursuant to provisions in the Concession Agreement between the parties.
When Liberia refused to make satisfaction of the award, LETCO filed suit in the
Southern District of New York, seeking to execute the award against “shipowners
located in the United States and agents of Liberia appointed to collect from such
shipowners tonnage fees, registration fees and other taxes due the government.”48 In
an ex parte hearing, the court granted LETCO’s motion. However, Liberia
successfully moved to vacate the execution against its property,

because the fees and taxes, though collected by U.S. corporations and citizens who
were under contract, constituted “sovereign[,] not commercial assets” under Liberian
law.49 The Second Circuit affirmed the decision on appeal .

21 Bilateral investment treaties//BITS.
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22. host country.

23 . neutral body.

24. Bilateral investment treaties have become increasingly popular instruments for
governing the relationship between capital-exporting and capital-importing countries
since the 1960s.78 Their prevalence is only set to increase. The popularity of BITs
depends in large part upon the perception that they offer enforceable protections for
investors, which increase investment flows.

25 . capital-exporting.

26. ICSID.

27. UNCITRAL.

28. Washington Convention.

29 Bilateral investment treaties have become increasingly popular instruments for
governing the relationship between capital-exporting and capital-importing countries
since the 1960s.78 Their prevalence is only set to increase. The popularity of BITs
depends in large part upon the perception that they offer enforceable protections for
investors, which increase investment flows. A significant factor in this protection is
the provisions that BITs make for the resolution of disputes . Most BITs contain an
arbitration provision, which permits investor- nationals of the treaty states who have aA
suffered certain injuries to have their case resolved outside of the national court
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system of the host country.

30 (“More investment disputes are pending [in arbitration] before ICSID and in
UNCITRAL or other ad hoc forums than at any time in history.”

31 Traditions.

32 immunity as the rule or the exception.

33 As reallocation of the burden makes clear, the choice that courts face is whether
to see immunity as the rule or the exception.
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